John A, Ramirez
Dircet Dial: {714) 662-4610

RUTAN & THCKER, LLP E-mail: jramirez/@rutan.com

Apnl 14,2017

VIA FIRST CLASS AND ELECTRONIC MAIL

Honorable Chair Carolyn Hemming and the
Planning Commission of the City of Pomona
Pomona City Hall

505 8. Garey Ave.

Pomona, California 91766
[sandra_elias(@ei.pomona.ca.us]

Re:  Grand Central Reeveling & Transfer Station, Inc.’s Comments re:
Proposed “Code Amendment (CODE 6899.2017) Waste and Recycling
Facilities” — April 26, 2017 Planning Commission Meeting

Dear Chair Hemmiing and the Planning Commission:

This office represents Grand Central Recycling & Transfer Station, Inc. (“Grand
Central™), the owner and operator of the Pomona Valley Transfer Station (“Transfer Station™),
located at 1371 E. Ninth Street in the City of Pomona (“City™).

In advance of the Planning Commiission’s previous hearing on this matter — held on
March 8, 2017 — I submitted Grand Central’s written objection to the proposed “Code
Amendment (CODE 6899-2017) Waste and Recycling Facilities™ (“Code Amendment™), which |
have atfached hereto as Exhibit “A™ for your reference. That letter includes proposed revisions
to the Code Amendment to make clear that it would not have any effect on existing uses. If the
City accepts the proposed (or similar) revisions, Grand Central would have no objection the
proposed Code Amendment. My colleague attended and spoke at the March 8, 2017 hearing,
where he explained Grand Central’s position that the City should eliminate all ambiguity
regarding the Code Amendment’s application to existing facilities because, as City staff stated
several times, the Code Amendment is not intended to apply to such facilitics.

Grand Central sincerely appreciates the Planning Commission’s thoughtful consideration
of the Code Amendment on March 8, and its decision to continue the matter to April 26, 2017 in
order to consider the public comments made at that hearing, as well as allow an opportunity for
the public to submit additional materials. Following the meeting, Grand Central submits this
letter to briefly emphasize a number of points for the City's consideration when potentially
revising the proposed Code Amendment before the Planning Commission’s April 26 hearing.

Grand Central firmly belicves that because the City does not intend for the Code
Amendment to apply to existing facilities, the text of the Code Amendment itself should make
that clear, which Grand Central’s proposed change set forth on page 3 of Exhibit "A” would
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accomplish. At a minimum, the City should at least add the word “new” before the phrase
“Waste and Recycling facilities . . .” when describing the now banned uses. Put stimply, there is
no downside to revising the Code Amendment so that its actual text matches the City’s intent,

Additionally, the express “carve out” for the Transfer Station proposed by Grand Central
(Ex. “A", p. 3) is very important. As acknowiedged by the City Attorney ai the March 8, 2017
hearing, the adoption of the Code Amendment as currently written, without the proposed carve
out, would result in the Transfer Station becoming a legal nonconforming use, which is
significant change from the Transfer Station’s current status and has real, significant
impacts. For example, nonconforming status creates problems with obtaining financing, and
could result in amortization/abatement of the use in the fiture. Accordingly, the proposed Code
Amendment as currently written would unlawtully violate the vested rights granted to Grand
Central, as also set forth in Exhibit “A™. In sum, if the City’s intent is to truly have no impact on
exiting uses, Grand Central’s proposed carve out is essential because a legal nonconforming use
is materially different from a permitted use.

Finally, it bears repeating that the Transfer Station is Gold LEED certified, is completely
enclosed (thereby avoiding the spread of any odors and debris), uses a high-tech odor and
ventilation system to further neutralize potential odors, incorporates solar power and translucent
pancls, and uses Compressed Natural Gas-fueled trucks (instead of diesel vehicles) to transport
waste. The Transfer Station looks like, and has an environmental impact more comparable to, an
office building than a traditional waste facility. Because it does not have the same type of
impacts associated with other waste and recycling facilities, the Transfer Station is not the type
of use that the Code Amendment is aimed at impacting. Therefore, Grand Central's proposed
revision that specifically carves out the Transfer Station from the Code Amendment is
appropriate and consistent with its purpose. (See, Ex. “A”, p. 3)
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Grand Central is thankful for the City’s thoughtful consideration of this matter. Please do
not hesitate to contact e with any questions.

Sincerely,

JAR:abf

ce: Arnold M. Alvarez-Glasman, Esq., City Attorney [aglasman@agclawfirm.com]
Brad Johnson, Development Services Manager, City of Pomona
[brad_johnson@ct.pomona.ca.us]
Catherine Lin, Senior Planner, City of Pomona [Catherine_lin@ci.pomona.ca.us]
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VIA HAND DELIVERY AND ELECTRONIC MATL,

HHonorable Chair Carolyn Hemming and the
Pianning Commission of the City of Fomona
Fomona City Hall

505 S, Gargy Ave,

Pomona, California 91766
[sandra_clias@ei.pomona.ca.us]

Re:  Grand Central Recveling & Transfer Station, Ine.’s Comments re;
Proposed “Code Amendment (CODE 6899-2017) Waste and Recycliog

Fagilities”

Dear Chair Hemming and the Planning Commission:

This office represents Grand Central Recyeling & Transfer Slation, Inc, (“Grand
Central™), the owner and operator of the Pornona Valley Transfer Station (“Transfer Station™,
iocaied at 1371 E. Ninth Street in the City of Pomena (“City™}. The purpose of this lelter is io
provide Grand Central’s formal ebjection to the proposed “Code Amendment {CODE 6899-
2017y Waste and Recycling Facilities” (“Code Amendment™} that the Planning Conunission will
consider at its meeting of March 8, 2017, on the grounds that the Code Amendment, without
proper clarification that it dees not apply to Grand Central’s existing operations, purports to
potentially contradict and nullify the vested rights and previous approvals granted to Grand
Central by the City for the operation of the Transfer Station,

As you are likely aware, the Transfer Station is a 74,580-square-foot, state-of-the-art
solid-waste-transfer station that serves as a point of transfer for waste generated in the City
{ultimately io be combined and moved to landfills outside of the City). with a permitted capacity
of 1,000 tons of waste per day. Amonyg other environmentally sensitive features, the Transfer
Station is Goid LEED certified, is completely enclosed, uses a high-tech odor and ventilation
system to neutralize potential odors, incorporates solar power and transiucent panels, snd uses
Compressed Natural Gas-fueled trucks (instead of diesel vehicles) (o transport waste,

The City granted approval to Grand Central to construet and operate the Transfer Station
under a serey of entitlements issued in 2012 and 2014 {the “Project Entitlements™), For
instance, on July 16, 2012, the City adopted Resolution No. 2012-124, whicl approved
Conditional L1se Pormit No. 08-003 (the »CUP™). By its terms, the CUP sets forth 83 separate
conditions of spproval for Grand Cennal’s congtruction, eperation, snd maintenance of the
Transfer Station. In addition, on Jamuary 27, 2014, the Chy adopted Crdinance Mo, 4173, which
approved a franchige agreement betweaen the City and Grand Ceniral {the “Franchise
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Agreement”), establishing yet more conditions, negotiated by the parties, that would govern the
Transfer Station’s operations and maintenance.’

Based on the cxplicit rghts granted by the Project Bnlttlements, Grand Centrat expended
substantial sums to construct and maintain the Transfer Station, and has continued to expend
substantial sums to operate and maintain the station (in full compliance with the conditions and
requirements of the CUP and the Franchise Agreement) for multiple years. As such, Grand
Central’s rights under the Project Entitlements have fully vested, and those rights represent
binding obligations of the City and property and contract rights owned by Grand Central.

Despite these vested entitlements and Grand Central’s contractual rights under the
Franchise Agreement, the City is now contemplating the adoption of the Code Amendment, the
current draft of which would potentially require Grand Central to cease all operations and close
the Transfer Station because the Code Amendment would amend the City’s M-2 zone (as well as
other manufacturing, industrial and commercial zones) to expressly prohibit:

“Waste and Recycling facilities including hazardous waste facility,
automoebile disniantling facility, electronic waste facility, food waste facility,
green waste facility, recycling facility (excluding convenience recyeling
facilitics), solid waste facility, construction and demalition waste facility, and

pallet yards.”

Needless to say, Grand Central offects to the Planning Commission’s proposed resolution
recormmending approval of the Code Amendment because the Code Amendment would
anlawfully contradict and interfere with the rights pranted to Grand Central by the Project, To
aveid this iHegality, the Code Amendment must be revised to expressly exemp? the Transfer
Station. While the staff report appears 10 indicate that the Code Amendmient would only apply to
future uses, the proposed Code Amendment itself must be clarified to ensure that it cannot be
read to apply existing and vested uses like the Transfer Station.

“ In addition to the CUP and the Franchise Agreement, the Project Entitlements alse insluded,
withour Hegtation, (1) Resolution No, 2012-122, cerfilving Final Environmental Tmpact Report
Stete Clearinghouse Noo 2009031126 ("EIR™Y, and {2} Resolution Na. 2012-123. approving
Tentative Parcel Map 08-007.
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To facilitate these revisions, as an example, Grand Central suggests tho following
revisions (in underling) to the proposed new Section 422(H) of the Pomona Zoning Code (M-2
zones uses expressly prohibited):

(It) New waste and Recycling facilities including hazardous waste facility,
automobile dismantling facility, clectronic waste facility, food waste facility,
green waste facility, recycling facility {excluding convenience recycling
facilities), solid waste facility, construction and demolition waste facility, and
patlet yards. This Section shall not apply in any manner to the Pomong Valley
Transfer Station, located at 1371 E. Ninth Street in the City of Pomona (the
“Pomoena Yalley Transfer Station™), and/or to any waste-related operations at
that facility. On the contrary, nelwithstanding anv other provision of the
City’s Code. the operation, maintenance, and construction of the Pomona
Yallev Transfer Station, and any other rights and duties relating to that facility
{including but not limited to the procedures by which those rights and duties
may_be altsred. challenged, or revoked) shall be governed solelv by the
entitlements and agreements granted by the Ciry in relation o that facilitv. 5o
long as, and to the exient that, those entitlements aud/or agreements remain
in effect. As used in the preceding sentence. the ferm “entitlements and
agreements” include, without fimitation, (1) Conditional Use Permit No. 08-
003, anproved by City Resolution Neo, 2012-124. {2) the franchise agreement
petween the City and Grand Ceniral Recveling & Transfer Station Inc
approved and/or amended via Ordinance No. 4175, (3) Resolwtion No, 2012-
122, cerlifving Final Envirgnmental Impact Recont State Clearinghouse No.
2009051126, and (4) Resolution No, 2012-173 anproving Tentative Parcel

Map 08-G07.

Without the foregoing clarification, the proposed Code Amendment is at odds with Grand
Central's existing rights under the Project Entitlements, which grant express rights to Grand
Ceniral {and place limits on the City’s rights). For instance, under the Project Entitlements, the
Transfer Station is permitted to hasdie 1.000 tons of solid waste per day--an amount that is
explicitly allowed under both the CUP and the Franchise Agreement, In fact, the Franchise
Agreement expressly requires the Transfer Station (o receive all of the City’s residential waste,
up 1o but not exceeding the 1,000-tong-per-day limii.

Hoder black-letter law, to the extent the Code Amendruent’s new vegudations impose any
requirement on the Transfior Station that is more regirictive than the rights grunted under the
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Project Entitlements, the Code Amendment is illegal, and will be invalidated by the courts.
Under California Jaw, a “vested right” is a right that is either already possessed or has been
legitimately acquired. {(Habitar Trust for Wildlife, Inc. v. City of Rancho Cucamonga (2009) 175
Cal.App.dth 1306, 1321.) In the context of conditional use permits, once a landowner makes
axpend:z‘zu*es in reliance on such a permit, a vested right is created to use the property in
accordance with the terms of the conditional use permit, and without additional restrictions ov
requivesnents. (Maliby Mts. Rec. v. County of Los Angeles (1998) 67 Cal App.4th 359, 367,
369-370.) Once secured, a vested right enjoys a heightened level of protection, immune from
interference. (See Goar Hill Tavern v, City of Costa Mesa (1992} 6 Cal. App.4th 1519, 1530-
1531)

Here, after securing the CUP and other Project Entitlements, Grand Central made
substantial expenditures for the construction and operation of the Transfer Station. Thus, Grand
Central’s right to operate the Transfer Station in accordance with the CUP and other Project
Entitlements has fully vesied and cannot be interfered with. Indeed, Recital L to the Franchise
Agreement even states: “The Project Approvels are now Jully vestad”

In the seminal Goa! Hill Tavern case, a city’s attempt to place additional restrietions on a
bustness via the denial of a request 1o renew a conditional use permit was found to be an
unlawful interference of the business’s vested rights, Here, the facts are oven more egregious.
Unlike in Goar Hill Tavern, where the defendant ity at least had some right to review the
request for a permit renewal, here Grand Central is not even seeking to renew its CUP, or
otherwise seeking a new or modified approval from the City. On the contrary, the City is
appears to be alterpting, unilaterally, and after Grand Cenleal has been peaceably operating
pursuant to the Project Entitlements since July of 2015, to ban its continued operation. There is
no dispute that the CUP, the Franchise Agreement, and other Project Entitlements are currently

valid and in foree.

Additionally, the proposed Code Amendment alse valawfully impairs the Franchise
Agreement. Article ], section 9, of the California Constitution provides: “A.. law impairing the
obligation of contracts may not be passed.” Additionally, Article 1, section 10, clause 1, of the
U.S. Constitution provides: “No state shall.. . pass any law. . impairing the obligations of
contracis. " The United States Supreme Court has explained that a contract is impaired by a
faw where (1} a valid contract exists; (2) the law in question impairs an obligation or vight under
that contract; and (3} the unp:umzam can be characterized as sebstantial, (See General Motors
Corp. v Romein {1992 503 LL8. 181, 186 {clied in Suwn Dicgo Police Officers’ Associntinn v,
Sun Divgo Ciry Employees ™ Retivement Syatem {Sth Cir, 2009 368 F.Ad 7251
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{{ere, the Franchise Aglccmcnt is a valid and ongomn contract between the Czty and
Grand Central that, among other things, lays out in great detail the operational requirements of
the Transfer Station, the fees tequired to be paid by Grand Central, and the method for amending
the agreement, The Code Amendment, without ¢larification, results in a fundamental change to
the existing contract, which is exactly the type of impairment prohibited by the California and
United States Constitutions. (See, e.g., General Motors Corp., supra, 503 U.8. 181,)

Finally, over and above the Code Amendment’s legal deficiencies, there are also practical
reasons to not impose the Code Amendment’s ban on the Transfor Station. Based on the City’s
staff report, the recitals in the proposed Planning Commission resolution, and comments made
by both the public and City officials concerning waste-telated facilitics over the last several
years, it appears that the purpose of the Code Amendment is to address environmental concerns
relating to waste facilities—such as the proliferation of odors, debris, dust ete.—for the
protection of public health in the City. Unlike other waste facilities, however, the Transfer
Station dogs ref give rise to such concerns because of the environmentally-conscious, state-of-
the-art manner in which it was constructed. As noted above, the Transfer Station is Gold LEED
certified, is completely enclossd (thereby avoiding the spread of any odors and debris), uses a
high-tech odor and ventilation systern to further neutralize potential oders, incorporates solar
power and translucent panels, and uses Compressed Natural Gas-fusled trucks (instead of diesel
vehicles) o transport waste. Pui simply, the Transfer Station looks like, and has an
environmental impact more comparable to, an office bullding than a traditional waste facility.
Clearly the Transfer Station is not the fype of facility the Code Amendment shouid be

addiessing.’

In sum, the proposed Code Amendment fails to take into account the existing rights of the
Transfer Station. These rights, as delineated in the CUP, the Franchise Agreement, and the other
Project Entitlements, are heavily protecied by law, and Grand Central is prepated (o take every
tegal measure avaitabls to it to enforce those protections. While the Cify possesses a police
power that allows it to reasonably address general welfare issues, this legislative ability does not
grant the City the right w tramplz on existing vested rights or ciiuct:wﬁy mvalidate existing

contrasts.

frenically, while the Transfer Station was subjected {o a multi-year and exhaustive
ervironmental review process pursuant to the California Environmental Quality Act {*CHGA",
Pub, Res. Code §§ 21000 e/ seq. ). the City has not conducted any adequate CEQA review for the
proposed Code Amendment in viclation of State law,
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To be clear, if the City passes the Code Amendment and attempls to enforce it against
Grand Central and the Transfer Station, the Code Amendment will certainly be invalidated by
the courts and the City will be held tiable for potentially millions of dollars in damages.
FHowever, if the City makes Grand Central's straightforward revision propoesed herein, which
clarifies that the Code Amendment will have no impact on Grand Central and the Transfer
Station, the City may lawfully proceed with its Code Amendment and prohibit all new waste and
recyeling facilities. Accordingly, Grand Central respectfully requests that the Planning
Conunission revise its currently proposed resolution and recommend that the City Counei
approve the Code Amendment with Grand Central’s suggested additional amendments to Section

422,
Please do not hesitate to contact me with any questions concerning the foregoing

unalysis,

Sincerely,

'TAIE:?ER, LLp

John A, Ramirez
JARabf
cer Armnold M, Alvarez-Glasman, Esq., City Attormey [email only:

aglasmen@lagelawlirn.com)
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